
 
 
June 20, 2018 
 
The Honorable Mick Mulvaney  
Acting Director  
Bureau of Consumer Financial Protection 
1700 G St., NW  
Washington, DC 20552  
 
Re: Docket No. CFPB-2018-0012 (submitted electronically) 
 
Dear Acting Director Mulvaney: 
 
On behalf of the members of The Real Estate Services Providers Council, Inc. (RESPRO®), I appreciate the 
opportunity to comment on the Request for Information on the Bureau of Consumer Financial Protection (Bureau) 
inherited rules.    
 
RESPRO® represents the largest and most successful settlement services companies operating throughout the 
United States.  Our members and their more than 600,000 employees and agents facilitate millions of real estate and 
mortgage transactions each year.  A critical element in the smooth operation of this system is consistency and 
certainty in laws, rules, regulations and their enforcement.  It should also endeavor to provide clear guidance on the 
rules under its purview consistent with the underlying statutes and enforce laws consistent with their longstanding 
interpretation.   
 
RESPA  
 
RESPRO® has experience with many laws under Bureau authority but especially the Real Estate Settlement 
Procedures Act (RESPA) and the Truth in Lending Act (TILA).  RESPRO® believes there is an excellent 
opportunity to reestablish long held and balanced interpretations of RESPA, provide meaningful guidance, and to 
clarify some confusion in the rules that have developed over the past decade or so.   
 
RESPA Section 8(c) 
 
The DC Circuit decision in the PHH case reestablished the long held views of section 8(c)2 that allows for payment 
for services rendered is in fact an exemption from the anti-kickback provisions.  In my work at the National 
Association of REALTORS® we had made an extensive effort to establish “Dos and Don’ts” for marketing 
agreements established under section 8(c)2. This effort continues and RESPRO® has produced similar guidance for 
MSAs and other section 8 issues.  In light of the PHH decision, we believe the Bureau can provide additional 
guidance consistent with that decision to establish reasonable rules of the road and avoid abuse of the section 8(c) 
exemptions and safe harbors.   
 
Similarly, the Borders decision and the prior decision in Carter vs. Welles Bowen (6th Circuit) has sown some 
confusion as well.  The core rule for an affiliated business arrangement (AfBA) is of course section 8(c)4 that 
requires prompt disclosure, limits profit to a reasonable and commensurate return on investment, and prohibits 
required use of the AfBA.  Adding some additional color to these provisions via guidance to prevent the creation of 
sham entities that provide no real services would benefit consumers and compliant AfBAs.1   RESPRO® and 
industry partners have provided numerous suggestions over the years based on best practices and case law.  It 

                                                 
1
 HUD’s sham test contains several valuable guideposts but also contains a number of vague ones that either require elaboration or are 

irrelevant to measuring a properly structured AfBA.  



should be possible to elaborate on the kinds of practices consistent with a legitimate AfBA and those that are 
inconsistent.   
 
Finally, the Bureau may want to consider revisiting what is in fact a settlement service and whether certain items 
should be covered under RESPA simply because payment for those items was documented on the HUD-1 and are 
now documented on the closing disclosure.   In particular, home warranty contracts are considered a settlement 
service but it is unclear why.  A home warranty is not required to close a real estate or mortgage transaction.  The 
timing coincident with closing just makes sense from a protection standpoint.  One would not want their auto 
insurance to start two weeks after they started driving their new car.  Similarly, one would not want a gap in their 
warranty when they take possession of the home.   
 
RESPA- Other Issues 
 
RESPRO® has commented extensively on the TILA/RESPA Integrated Disclosures (TRID) in other RFIs.  Aside 
from a wholesale revamping which at this point might be more costly to implement than it is worth, the Bureau 
should consider many potential fixes to TRID.  The Bureau should fix disclosure of simultaneous issue title 
insurance to avoid consumer confusion and consternation.  The Bureau should also allow consumers to waive 
waiting periods if the consumer deems it in their best interest.  If the Bureau feels consumers need additional 
guidance, perhaps a consultation with counsel or a housing counselor could be required before the waiver.  In the 
alternative, the Bureau should allow waiver in a broader range of circumstances than presently defined.   The Bureau 
should clarify what type of liability is associated with what parts of the rule.  I have often suggested that TILA 
liability should apply only to TILA related elements and RESPA liability to RESPA elements.  A number of other 
changes could be made as well including stripping of redundant or non-germane information from the disclosures 
and thus simplifying the documents.   
 
Conclusion: 
 
Once again, RESPRO® appreciates the opportunity to comment.  Thank you for your time and consideration on 
this matter and many others that affect RESPRO®, its members, and their clients and customers.  If we may be of 
any assistance, please do not hesitate to contact me at ktrepeta@respro.org or (202) 862-2051.   
 
With best regards,  

 
 
Kenneth R. Trepeta Esq. 
President and Executive Director 
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